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under the Act or the regulations there-
under, including the obligation to dis-
close all material information to exist-
ing or prospective option customers
even if the information is not specifi-
cally required by this section.

(g) For purposes of this section, nei-
ther a futures commission merchant
nor an introducing broker shall be
deemed to be an option customer.

(Approved by the Office of Management and
Budget under control number 3038–0007)

[46 FR 54529, Nov. 3, 1981, as amended at 46
FR 63036, Dec. 30, 1981; 48 FR 35302, Aug. 3,
1983; 49 FR 44893, Nov. 13, 1984; 51 FR 17475,
May 13, 1986; 58 FR 17505, Apr. 5, 1993; 59 FR
34381, July 5, 1994]

§ 33.8 Promotional material.
Each futures commission merchant

and each introducing broker shall re-
tain, in accordance with § 1.31 of this
chapter, all promotional material it
provides, directly or indirectly, to op-
tion customers as well as the true
source of authority for the information
contained therein.

[48 FR 35303, Aug. 3, 1983]

§ 33.9 Unlawful activities.
It shall be unlawful for any person:
(a) Required to be registered with the

Commission in accordance with the
Act or these regulations expressly or
impliedly to represent that the Com-
mission, by declaring effective the reg-
istration of such person or otherwise,
has directly or indirectly approved
such person, or any commodity option
transaction solicited or accepted by
such person;

(b) In or in connection with an offer
to enter into, the entry into, the con-
firmation of the execution of, or the
maintenance of any commodity option
transaction, expressly or impliedly to
represent that compliance with the
provisions of the Act or these regula-
tions constitutes a guarantee of the
fulfillment of the commodity option
transaction;

(c) Upon acceptance of an order for a
commodity option transaction, to fail
unreasonably to secure prompt execu-
tion of such order or upon rejection of
an order to fail to notify the person
whose order has been rejected of such
rejection;

(d) To manipulate or attempt to ma-
nipulate the market price of any com-
modity option on or subject to the
rules of any contract market: Provided,
however, That for purposes of this para-
graph (d), any action taken by a con-
tract market pursuant to a rule ap-
proved by the Commission or any
emergency action which a contract
market is permitted to take pursuant
to the Act or these regulations shall
not be deemed to be a manipulation;
and

(e) Upon acceptance of an order for a
commodity option transaction to buck-
et such order.

[46 FR 54529, Nov. 3, 1981; 46 FR 55925, Nov. 13,
1981]

§ 33.10 Fraud in connection with com-
modity option transactions.

It shall be unlawful for any person di-
rectly or indirectly:

(a) To cheat or defraud or attempt to
cheat or defraud any other person;

(b) To make or cause to be made to
any other person any false report or
statement thereof or cause to be en-
tered for any person any false record
thereof;

(c) To deceive or attempt to deceive
any other person by any means whatso-
ever

in or in connection with an offer to
enter into, the entry into, the con-
firmation of the execution of, or the
maintenance of, any commodity option
transaction.

§ 33.11 Exemptions.
The Commission may, by order, upon

written request or upon its own mo-
tion, exempt any person, either uncon-
ditionally or on a temporary or other
conditional basis, from any provisions
of this part, other than §§ 33.9 and 33.10,
if it finds, in its discretion, that it
would not be contrary to the public in-
terest to grant such exemption.

[52 FR 29508, Aug. 10, 1987]

PART 34—REGULATION OF HYBRID
INSTRUMENTS

Sec.
34.1 Scope.
34.2 Definitions.
34.3 Hybrid instrument exemption.
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AUTHORITY: 7 U.S.C. 2, 6, 6c and 12a.

SOURCE: 58 FR 5586, Jan. 22, 1993, unless
otherwise noted.

§ 34.1 Scope.
The provisions of this part shall

apply to any hybrid instrument which
may be subject to the Act, and which
has been entered into on or after Octo-
ber 23, 1974.

§ 34.2 Definitions.
(a) Hybrid instruments. Hybrid instru-

ment means an equity or debt security
or depository instrument as defined in
§ 34.3(a)(1) with one or more commod-
ity-dependent components that have
payment features similar to commod-
ity futures or commodity option con-
tracts or combinations thereof.

(b) Commodity-independent component.
Commodity-independent component
means the component of a hybrid in-
strument, the payments of which do
not result from indexing to, or calcula-
tion by reference to, the price of a com-
modity.

(c) Commodity-independent value.
Commodity-independent value means
the present value of the payments at-
tributable to the commodity-independ-
ent component calculated as of the
time of issuance of the hybrid instru-
ment.

(d) Commodity-dependent component. A
commodity-dependent component
means a component of a hybrid instru-
ment, the payment of which results
from indexing to, or calculation by ref-
erence to, the price of a commodity.

(e) Commodity-dependent value. For
purposes of application of Rule
34.3(a)(2), a commodity-dependent
value means the value of a commodity
dependent-component, which when de-
composed into an option payout or
payouts, is measured by the absolute
net value of the put option premia with
strike prices less than or equal to the
reference price plus the absolute net
value of the call option premia with
strike prices greater than or equal to
the reference price, calculated as of the
time of issuance of the hybrid instru-
ment.

(f) Option premium. Option premium
means the value of an option on the
referenced commodity of the hybrid in-

strument, and calculated using the
same method as that used to determine
the issue price of the instrument, or
where such premia are not explicitly
calculated in determining the issue
price of the instrument, the value of
such options calculated using a com-
mercially reasonable method appro-
priate to the instrument being priced.

(g) Reference Price. A reference price
means a price nearest the current spot
or forward price, whichever is used to
price instrument, at which a commod-
ity-dependent payment becomes non-
zero, or, in the case where two poten-
tial reference prices exist, the price
that results in the greatest commod-
ity-dependent value.

§ 34.3 Hybrid instrument exemption.

(a) A hybrid instrument is exempt
from all provisions of the Act and any
person or class of persons offering, en-
tering into, rendering advice or render-
ing other services with respect to such
exempt hybrid instrument is exempt
for such activity from all provisions of
the Act (except in each case section
2(a)(1)(B)), provided the following
terms and conditions are met:

(1) The instrument is:
(i) An equity or debt security within

the meaning of section 2(1) of the Secu-
rities Act of 1933; or

(ii) A demand deposit, time deposit or
transaction account within the mean-
ing of 12 CFR 204.2 (b)(1), (c)(1) and (e),
respectively, offered by an insured de-
pository institution as defined in sec-
tion 3 of the Federal Deposit Insurance
Act; an insured credit union as defined
in section 101 of the Federal Credit
Union Act; or a Federal or State
branch or agency of a foreign bank as
defined in section 1 of the Inter-
national Banking Act;

(2) The sum of the commodity-de-
pendent values of the commodity-de-
pendent components is less than the
commodity-independent value of the
commodity-independent component;

(3) Provided that:
(i) An issuer must receive full pay-

ment of the hybrid instrument’s pur-
chase price, and a purchaser or holder
of a hybrid instrument may not be re-
quired to make additional out-of-pock-
et payments to the issuer during the
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life of the instrument or at maturity;
and

(ii) The instrument is not marketed
as a futures contract or a commodity
option, or, except to the extent nec-
essary to describe the functioning of
the instrument or to comply with ap-
plicable disclosure requirements, as
having the characteristics of a futures
contract or a commodity option; and

(iii) The instrument does not provide
for settlement in the form of a delivery
instrument that is specified as such in
the rules of a designed contract mar-
ket;

(4) The instrument is initially issued
or sold subject to applicable federal or
state securities or banking laws to per-
sons permitted thereunder to purchase
or enter into the hybrid instrument.

PART 35—EXEMPTION OF SWAP
AGREEMENTS

Sec.
35.1 Definitions.
35.2 Exemption.

AUTHORITY: 7 U.S.C. 2, 6, 6c, and 12a.

SOURCE: 58 FR 5594, Jan. 22, 1993, unless
otherwise noted.

§ 35.1 Definitions.

(a) Scope. The provisions of this part
shall apply to any swap agreement
which may be subject to the Act, and
which has been entered into on or after
October 23, 1974.

(b) Definitions. As used in this part:
(1) Swap agreement means:
(i) An agreement (including terms

and conditions incorporated by ref-
erence therein) which is a rate swap
agreement, basis swap, forward rate
agreement, commodity swap, interest
rate option, forward foreign exchange
agreement, rate cap agreement, rate
floor agreement, rate collar agreement,
currency swap agreement, cross-cur-
rency rate swap agreement, currency
option, any other similar agreement
(including any option to enter into any
of the foregoing);

(ii) Any combination of the fore-
going; or

(iii) A master agreement for any of
the foregoing together with all supple-
ments thereto.

(2) Eligible swap participant means,
and shall be limited to the following
persons or classes of persons:

(i) A bank or trust company (acting
on its own behalf or on behalf of an-
other eligible swap participant);

(ii) A savings association or credit
union;

(iii) An insurance company;
(iv) An investment company subject

to regulation under the Investment
Company Act of 1940 (15 U.S.C. 80a–1 et
seq.) or a foreign person performing a
similar role or function subject as such
to foreign regulation, Provided That
such investment company or foreign
person is not formed solely for the spe-
cific purpose of constituting an eligible
swap participant;

(v) A commodity pool formed and op-
erated by a person subject to regula-
tion under the Act or a foreign person
performing a similar role or function
subject as such to foreign regulation,
provided that such commodity pool or
foreign person is not formed solely for
the specific purpose of constituting an
eligible swap participant and has total
assets exceeding $5,000,000;

(vi) A corporation, partnership, pro-
prietorship, organization, trust, or
other entity not formed solely for the
specific purpose of constituting an eli-
gible swap participant (A) which has
total assets exceeding $10,000,000, or (B)
the obligations of which under the
swap agreement are guaranteed or oth-
erwise supported by a letter of credit
or keepwell, support, or other agree-
ment by any such entity referenced in
this paragraph (b)(2)(vi)(A) of this sec-
tion or by an entity referred to in para-
graph (b)(2) (i), (ii), (iii), (iv), (v), (vi) or
(viii) of this section; or (C) which has a
net worth of $1,000,000 and enters into
the swap agreement in connection with
the conduct of its business; or which
has a net worth of $1,000,000 and enters
into the swap agreement to manage the
risk of an asset or liability owned or
incurred in the conduct of its business
or reasonably likely to be owned or in-
curred in the conduct of its business;

(vii) An employee benefit plan sub-
ject to the Employee Retirement In-
come Security Act of 1974 or a foreign
person performing a similar role or
function subject as such to foreign reg-
ulation with total assets exceeding
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